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6) ARGUMENT ................................................................................... ... .11
A. No contracts, before, during or after mediation between Vanderford and Knudson to

settle Knudson claims against Greifs. All valid and enforceable contracts must contain
the essential elements of offer and acceptance, meeting ofthe minds and reduction to a
written signed form when agreed that they must be in writing or to comply with the
statute of frauds.
a. Admission of no "prior to mediation" settlement agreements.
b. Agreement that mediation must be reduced to writing to create a contract.
c. Negotiation discussions before, during or after mediation between Vanderford
and Knudson fail to establish the elements of offer and acceptance, meeting of
the minds or written executed settlement agreement required to form contract.

I. Dec 1, 2008 hearing claims
II. March 23, 2009 hearing claims
d. Vanderford denies that "prior to mediation agreement" is Vanderford's premise
and basis for entering into a settlement with the Greifs at mediation.

B. District Court committed clear, manifest and substantial errors in analyzing "Paul's
Explanation of Failure to Reach Agreement at Mediation" to find "prior to mediation"
settlement agreement between Vanderford and Knudson.
a. The document must be interpreted as a whole, in the context it was given. Court
erred in mis-interpreting "Paul Knudson's Explanation of Failure to Reach
Agreement at Mediation" to be Greifs' claim that it was "Paul's confession that
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he had a prior to mediation settlement contract with Vanderford that conveyed
his lawsuit rights against Greifs to Vanderford, and Paul is now claiming that
Vanderford reneged on their contract and disputes the terms".
b. District Court committed clear, manifest and substantial errors in re-writing the
Vanderford claims, combining them with Paul's statements and attributing the
new writing of the Court to be Paul's words in direct opposition of Paul's claims.
(Memo Decision and Order of April 2, 2009)
c. District Court committed clear, manifest and substantial errors by quoting terms,
conditions and benefits of Paul's "WHAT IS THE PROPOSED AGREEMENT
BETWEEN PAUL AND VANDERFORD, that is a PRE-CONDITION to any
settlement?? and concluding contract exists. Both Vanderford and Paul deny
offer and acceptance or meeting of minds.
C. District Court committed clear, manifest and substantial error by not applying
requirement that, orders issued under Rule l2(b)( 6) must be consistent with the premise
that the allegations are true, namely, ''that mediation failed to reach an agreement to
settle" and that dismissal is error when genuine issues are in dispute.
D. Mediation Settlement contracts are contracts that must comply with the statute of frauds.
When the underlying issue of a contract is subject to statute of frauds, in this case
concerning an interest in real property, it must be in writing to be valid and enforceable.
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E. District Court committed clear, manifest and substantial error to order dismissal all of
Paul Knudson's lawsuit claims in this action with prejudice when there is no settlement
contract.

7) CONCLUSION ............................................................................. .... .43
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STATEMENT OF THE CASE
A. NATURE OF THE CASE: .

This is a contract formation dispute. Paul Knudson claims that mediation failed to
produce a settlement agreement. Vanderford, Greifs and State Farm all claim that mediation
produced complete settlement. This issue is complicated by District Court finding of fact
supporting Greifs' claim that there was a "prior to mediation" settlement contract between
Vanderford and Paul Knudson. Both Vanderford and Knudson deny any "prior to mediation"
settlement other than the Knudson Judgment, which does not settle the Knudson claims against
Greifs.
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B. COURSE OF PROCEEDINGS AND DISPOSITION: This case was filed December
31, 200 1. Vanderford sued Paul Knudson and the Greifs. Paul Knudson and Vanderford
settled by Knudson Judgment on May 1,2002. This settlement did not include Paul
Knudson's lawsuit rights against the Greifs. Vanderford agreed not to pursue collection
on Knudson Judgment until after the lawsuit was concluded. Since that time, Vanderford
has pursued their claims against the Greifs. Separately, Paul Knudson has also pursued
his claims against Greifs. The case went to jury trial and various trial and verdict issues
were then appealed.
Idaho Supreme Court remanded Docket No. 31047/31163 for new trial on those matters
determined by the jury, the trial to include jury instructions regarding fraudulent conveyance,
oral agreement, and breach of contract. District Court ordered all parties to mediation.
Mediation was initially conducted on October 15, 2008. Mediation was continued from home
offices oflitigants by agreement. When mediation failed to produce a written settlement
proposal, Paul Knudson filed notice of mediation failure and motion to set jury trial date on
November 10, 2008. At December 1,2008 pretrial hearing, all other parties claimed that
mediation was successful. District Court required Paul Knudson to set forth in writing his claims
and what he believes is unresolved. Court reaffirmed the first priority setting in September 2009
remained on and set for trial. Paul Knudson complied by filing "Paul Knudson's Explanation of
Failure to Reach Agreement at Mediation" on December 31, 2008. Subsequently, Greifs filed
"Motion to Enforce Settlement Agreement and Dismiss Paul Knudson's Claims under Rule
12(b)(6),IRCP. Vanderford filed their Opposition to Paul Knudson's Memorandum Claiming
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Failure to Reach Agreement at Mediation. All parties filed their various documents. District
Court held hearing on March 23, 2009. District Court issued the two rulings,
a. Memorandum Decision and Order Upon Greifs' Motion To Enforce
Settlement Agreement & Dismiss Paul Knudson's Claims pursuant To
LR.C.P. 12(b)(6) issued 4-2-09, and
b. Order Granting Greifs' Motion To Enforce Settlement Agreement & Dismiss
Paul Knudson Claims Pursuant To LR.C.P. 12(b)(6) issued 4-20-09
which are the subject of this appeal. After motions to reconsider were rejected, orders were
certified as Rule S4(b) final, Knudson appealed.

C. STATEMENT OF FACTS
a. District Court found that "Both the Greifs and Vanderford agree that a settlement
agreement was reached". Memorandum Decision and Order Upon Greifs Motion
to Enforce Settlement Agreement & Dismiss Paul Knudson's Claims Pursuant to
LR.C.P. 12(b)(6) dated April 2, 2009 p 6
b.

District Court found that "Vanderford claims that prior to the mediation, they had
entered into an agreement with Paul Knudson that included an assignment of all
of Knudson's claims against Greifs. This enabled them to negotiate the settlement
with the Greifs". Id p 6

c. District Court found that "The terms of the agreement between Vanderford and
Knudson are now disputed ... Therefore, Vanderford is directed to pursue it's
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cause of action for breach of contract against Paul Knudson in a separate
proceeding ... " Id p 6
d. District Court found that it "appears" that, Paul Knudson filed an "Explanation"
in which he admitted that he had reached an agreement with Vanderford, but
contended that Vanderford reneged on the agreement. Id p 2 (Greifs make same
claim).
e. Vanderford denies "prior to mediation" settlement on terms outlined by Paul in
"Explanation". Vanderford claims "over lunch" settlement and "agreement during
mediation" with Paul. Vanderford also claims ability to execute on Knudson
Judgment to obtain Paul's claims against Greifs is the premise and basis of
negotiating settlement with Greifs.
f.

Paul Knudson asserts the following facts: That despite negotiations, no "prior to
mediation", during mediation or after mediation settlement contract was created
between Paul and Vanderford because of failure to reach offer and acceptance,
meeting of the minds and, at mediation as agreed or when required by statute of
frauds, reduction to writing.

g. All parties to mediation agreed that no prior settlements existed, each party had all
their rights and powers to negotiate and to bind themselves.
h. All parties to mediation agreed that all communication is privileged, that no
contract will be created until negotiations are reduced to writing, counsel
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reviewed, signed by all parties and the written, signed contract delivered to Judge
Ryan for entry.

ISSUES PRESENTED ON APPEAL
A. Did District Court err in finding that the mediation produced a settlement contract?
B. Did District Court err in finding of fact that a prior to mediation settlement contract exists
between Vanderford and Paul Knudson?
C. Did District Court err in mis-interpreting "Paul Knudson's Explanation of Failure to
Reach Agreement at Mediation" out of the context it was given?
D. Did District Court err in mis-quoting and re-writing denial testimony from "Paul
Knudson's Explanation of Failure to Reach Agreement at Mediation" to conclude that
"Therein, Knudson appears to state that the mediation proceeded based upon the premise
that he and Vanderford had reached a separate settlement agreement and that based upon
that agreement he allowed Vanderford to negotiate settlement of not only their claims,
but also his claims, with the Greifs. Knudson asserts that Vanderford later breached the
agreement that he had with them"?
E. Did District Court err in defining as "his agreement with Vanderford" the If/Then
proposal language of Paul's "WHAT IS THE PROPOSED AGREEMENT BETWEEN
PAUL AND VANDERFORD, that is a PRE-CONDITION to any settlement??
F. Did District Court err in entering order under LR.C.P. Rule 12(b)(6) by not applying
requirements that ruling must be consistent with the premise that the allegations are true,
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in this case, "that mediation failed to reach an agreement to settle" and that dismissal is
error when genuine issues are in dispute?
G. Did District Court err in finding enforceable contract when no written contract exists
between Vanderford and Paul Knudson as required by the statute of frauds?
H. Did District Court err in entering order of dismissal of all of Paul Knudson's claims in
this action with prejudice?

ATTORNEY'S FEES
PAUL KNUDSON IS ENTITLED TO AN AWARD OF ATTORNEY FEES ON APPEAL
PURSUANT TO I.C. Section 12-120(3)

ARGUMENT
The basis of all contracts is that they must contain the essential elements to be valid and
enforceable. These elements include offer and acceptance, meeting of the minds and reduction to
a written signed form when agreed that they must be in writing or to comply with the statute of
frauds. Parties agreed that no contract would be created at mediation until reduced to writing.
Law and precedent set the standards required for formation of a contract, including:
"Formation of a valid contract requires that there be a meeting of the minds as
evidenced by a manifestation of mutual intent to contract. This manifestation takes
the form of an offer and acceptance." Inland Title Co v. Comstock, 116 Idaho 703,
779 P.3d at 17, and
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"In a dispute over contract formation it is incumbent upon the plaintiff to prove a
distinct and common understanding between the parties." Inland, 116 Idaho at
703,779 P.3d at 17 , and

"This Court has stated that for a contract to be specifically enforceable, it "must be
complete, definite and certain in all of its material terms, or contain provisions
which are capable in themselves of being reduced to certainty" Giacobbi Square
v. PEK Corporation, 105 Idaho 346, 348, 670 P.2d 51,53 (1983) (emphasis
omitted), and

MEDIATION FAILED TO PRODUCE A VALID AND ENFORCEABLE WRITTEN
AND SIGNED SETTLEMENT AGREEMENT
On October 14,2008, four litigants conducted mediation with Justice Trout.

Admission of "no prior to mediation" agreements.
The four litigants, namely, Vanderford, Paul Knudson, Greifs and State Farm conducted
mediation with Justice Trout. As a group, Justice Trout qualified the participants by verifying
that each party represented themselves or with counsel, that no participant had settled their
claims prior to mediation, that each party had power to bind at mediation. All parties agreed.
This admission should end all controversy over alleged "prior to mediation" settlement
between Vanderford and Paul Knudson.

Agreement that mediation discussions must be reduced to writing to create contract.
Justice Trout then proposed "rules" for mediation. These rules included, that all
communications are privileged, that nothing Justice Trout said has any bearing as only the four
litigants could reach agreement, and, that the only way to create a mediation settlement
agreement was by 1. reducing it to writing, 2. time allowed for counsel review, 3. signed by all
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parties to mediation, and 4. the written, connsel reviewed and signed by all parties mediation
settlement agreement must be delivered to Judge Ryan for entry. All four parties agreed to these
rules. This should end all controversy over whether there must be a written contract.
It is well established in law that it becomes a required element of contract when the parties
have agreed that any agreement must be reduced to writing before it is binding, and that there is
no contract nntil a written document is executed.

In Mitchell v Siqueiros 99 Idaho 396, 400, 582 P.2d 10741078 (1978) the court ruled in
pertinent part that:
"when one party agreed oral must be reduced to writing before binding, there is no
contract nntil a formal document is executed"

Further, the necessity of reduction to written form is fonnd in Idaho case law, where
" .. court looks at factors such as l)usually put in writing, 2) many details, 3) large
amonnt of money, 4) whether contract requires a writing for a full expression of
the covenants and promises, 5) whether negotiations indicate that a written draft is
contemplated as the final conclusion of the negotiation" Intermonntain Forest
Management Inc v Louisiana Pacific Corp. 136 Idaho 233, 237 31P.3d 921 925
(2001)
A mediation settlement agreement is a contract. By agreement, requiring reduction to written
and signed form as condition of formation, "in writing" becomes a required element, it is not
optional. In this action, Every mediation settlement claim that is not inclnded in a written,
signed contract is not valid and enforceable. This includes ALL claims by every party,
including Vanderford and the Greifs. No written settlement agreement, signed by the
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litigants has been produced. None exists. Therefore, Paul Knudson asserts that mediation failed
to produce a settlement agreement and the issues in this case must be set for trial.

Negotiation discussions between Vanderford and Knudson fail to establish the elements of
offer and acceptance, meeting of the minds or written executed settlement agreement
required to form contract.

At December I, 2008 hearing, District Court was faced with conflicting claims. Paul claimed
mediation failed to reach an agreement. Vanderford, Greifs and State Farm claimed complete
settlement.
In order to establish the formation of a contract, we look for the elements of 1) offer and
acceptance, 2) meeting of the minds, and in this case, by agreement, 3) a written and executed
document. Our task is complicated by the fact that all mediation conversations are privileged, no
record of the mediation proceedings was kept and the fact that there is no written document
presented by any party purporting to be the mediation settlement contract.
This case is characterized by conflicting claims over offer and acceptance and meeting of the
minds. Even Vanderford and Greifs, who claim there is an agreement, are still disputing what the
terms and conditions are. Confusion, denial and conflicting claims by all parties is the current
status of the case.
Law and precedent set the standards required for formation of a contract, including:
"Formation of a valid contract requires that there be a meeting of the minds as
evidenced by a manifestation of mutual intent to contract. This manifestation takes
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the form of an offer and acceptance." Inland Title Co v. Comstock, 116 Idaho 703,
779 P.3d at 17, and
"In a dispute over contract formation it is incumbent upon the plaintiff to prove a
distinct and common understanding between the parties." Inland, 116 Idaho at
703, 779 P.3d at 17 , and

Clearly, this case has no distinct and common understanding among the parties. The parties
themselves have put forth contradicting claims of their own positions! Nevertheless, here are the
claims of the parties. In their own words:
December 1, 2008 hearing claims.

The various claims are presented in chronological order:
1. Mr. Parry: Well, our intentions are to go through with the settlement agreement as it was
agreed to. We're trying to get notes from Justice Trout as to what the settlement was.
Transcript of Dec 1,2008 p2lines 23-25 and p3 line 1
2. Mr. Parry: We thought there was an agreement. There may be some issues that Paul has
that maybe he conld explain them. But we're certainly- and I've talked to Chris ... and he
and I both agree there is a settlement. Id page 3 lines 10-16
3. Panl: And so I discussed with him what it would require for me to settle with
Vanderford, and those issues have not been brought to the mediation and have not been
dealt with. Id p4 lines 3-10
4. Paul: And in the writings that I've received to date, they not only have not been dealt
with, but the specific issues that I refuse and will not negotiate on are included in the
proposed settlement. And so I feel like I've been baited and switched. Id p4 lines 11-14
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5. Paul: I went to a mediation where I've been basically told, shut up, you're going along
with this because we already have a deal with you Id p4 lines 15-18
6. Paul: None of the attorneys in the room know what those deals are because they weren't
party to them. But the paperwork they're sending me now afterwards is not what I've
agreed to do. Id P4 lines 18-21
7. Paul: I would be more than happy to settle it the day that the parties are held
accountable, which is the Greifs, and that Vanderford, the lender, is made whole, and
these things settled equitably and justly. Id page 4 lines 24,25 page 5 lines 1-3
8. Paul: If Vanderford would like to buyout my position and give it all to the Greifs, I
could care less. But I am not willing to give away what is mine, what belongs to my other
lenders and other investors on my side of the table. Id p5 lines 5-9
9. Mr. Parry: In the negotiations Paul was separate from the rest of us obviously, and most
of the negotiations I assume went between the Greifs and Vanderford. Id p6lines 16-18
10. Mr. Parry: At the end, after we thought-Vanderford thought we had an agreement, we
had Paul join us and explained to him what we were willing to settle on, and there were
some other changes that needed to be made. Id p6 lines 21-25
II. Mr. Parry: From my understanding there were things he wanted to raise that did not get
raised. And although he said he agreed, he-I don't exactly understand. He said he
agreed but there were things he would like to bring up. There were some changes in the
settlement, some exchange of property or moneys and things like that that he wasn't
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willing to be a part of. I think he wanted to be a part of those settlement negotiations-- Id
P7 lines 4-12
12. Mr. Parry: But in any event, that is my understanding of Paul's position. Our position is
we're willing to work out whatever we can with Paul, and Paul can work out whatever he
can with Mr. Greif, but we believe we have a settlement. Id p 7 lines 14-18
13. Mr. Parry: And those negotiation would have to be-I don't know if it's outside the
settlement. We're happy to include them in if everyone agrees, but we're not going to
hold up the settlement or scuttle the settlement based on these problems. Id p7 lines 18-22
14. Court: .. is that I know there were all sorts of transactions that were going on between
these parties, some or most of which are included in this lawsuit, but some I believe are
not include in this lawsuit and are outside of it. Id p8 lines 1-5
15. Mr.Parry: There are some issues which Vanderford has with Mr. Knudson ... which are
outside the settlement.. It's basically been between Mr. Kenneth Knudson and Paul
Knudson. My understanding is those have been or are being worked out. But they're not
part of the lawsuit, and so they would not be included in any settlement. Id p8 lines 11-18
16. Mr. K. Knudson: ... we had proposed a settlement, Paul and I, which is verbalized and
has not been reduced to writing at this point as a secondary issue as a consideration of
this settlement that I've offered to have a blanket going away party if you will. There are
two separate issues. Transcript of Dec 1, 2008 p9 lines 12-17
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17. Court: then really if Vanderford and the Greifs put all of this together, the only thing that
is going to be left standing is any counterclaim that you (Paul Knudson) have or cross
claim. Pil lines 3-8, (added for clarification)
18. Mr. Troupis: .. during the settlement we didn't have any direct contact with Mr.Knudson,
with Paul Knudson ... And so my belief that we have a complete settlement is based on
Justice Trout's representation at the time that everybody was in agreement when we
concluded it. Id plliines 24,25 pl2lines 2-5
19. Mr Parry:

.. Mr. Knudson was in with us at the time that Justice Trout read all of the

elements of the settlement-and he said he agreed. PI2lines 21-25
20. Mr K. Knudson: ..the premise and basis for our entering into a settlement with the Greifs
was the fact that we have the ability to execute on a judgment against Mr. Paul Knudson
and attach the items that we need to affect the settlement. Id p 14 lines 11-15
21. Mr K. Knudson: And to the extent that we can or carmot resolve Paul's claims, we may
have to resolve it through an execution against the jUdgment that we already have against
him. Id pl4lines 20-22
22. Mr. Parry: Your Honor, for clarification, I'm not sure that you were aware Vanderford
does have a judgment against Paul Knudson Id p 14 line 25 p 15 lines I ,2 [referring to the
Knudson Judgment of May 1,2002 that settled this lawsuit between Vanderford and
Knudson]
These quotes are all from the transcript of hearing held Dec 1,2008 in response to Paul's
claim that mediation had failed. This is the closest testimony of the parties immediately after
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mediation while issues are freshest on their minds. Paul is unable to find a "prior to mediation
settlement agreement" or a mediation settlement that contains an offer and acceptance, a meeting
of the minds or any evidence of written agreement that is signed by the parties. Paul denies any
agreement to settle exists.
Court was unable to conduct a very good hearing because of technological difficulties.
Court reaffirmed the first priority setting in September 2009 remained on and set for trial. Court
instructed Greifs that they can bring a motion to enforce a settlement agreement. Court required
Paul "to set forth in writing exactly what you believe your claims to be and what you believe is
unresolved .." and explain himself, in writing.
In compliance, Paul presented to the Court "Paul Knudson's Explanation of Failure to Reach
Agreement at Mediation", called "Explanation".
Subsequently, Greifs filed "Defendants Richard 1. Greif and Jody L. Greifs' Motion to Enforce
Settlement and Dismiss Paul Knudson's Claims Under Rule 12(b)(6). Greifs outlined their
specific claims in pertinent parts as follows:
1. This case was completely (settled) during a mediation on October 14, 2008.
Vanderford ... and Paul Knudson entered into a settlement agreement with respect to all
of the Knudson claims, and Vanderford ... and the Greifs entered into a settlement
agreement with respect to all of the claims between them and all of the Paul Knudson
claims against the Greifs."
2 ..... (Greifs and Vanderford) ... They caunot complete that transaction until the issue of
Paul Knudson's claims against the Greifs is resolved. Knudson's claims continue to cloud
the Greifs' title to their real properties.
3. Paul Knudson transferred all of his claims to The Vanderford Company under the
terms to his settlement agreement with Vanderford. Vanderford agreed to the dismissal of
all of Paul's claims against the Greifs ....
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4. Paul Knudson now refuses to comply with the terms of the settlement agreement by
transferring his claims to Vanderford.

5. By entering into the settlement agreement, Paul Knudson extinguished his prior claims
in this lawsuit. His remedy for a claimed breach of the settlement agreement is to sue for
breach of contract or move to enforce the terms of his settlement agreement.
6. By reason of these facts, Paul Knudson's claims in this lawsuit fail to state a claim
upon which relief can be granted, and his claims should be dismissed pursuant to Rule
12(b)(6), LR.C.P. " (Motion to Enforce Settlement Agreement and to Dismiss Paul
Knudson's Claims p3) Dated January 7, 2009 (added, was missing in original)
Hearing on Greifs' Motion to Enforce was on March 23, 2009. In spite of no written mediation
contract, Greifs contend that the case was settled at mediation. Greifs expand their claims,
arguing for the existence of a "prior to mediation settlement agreement contract" between
Vanderford and Paul Knudson in Paul's "Explanation". The Greif claims are outlined in the
"Defendants Richard L Greif and Jody L Greifs' Memorandmn in Support of Motion to Enforce
Settlement and Dismiss Paul Knudson's Claims Under Rule 12(b)(6), LR.C.P. The "prior to
mediation" theory advanced by Greifs and accepted by the Court is in error. Those errors are
addressed later in this appeal, starting on page 31.
At March 23, 2009 hearing, no testimony that would support a "prior to mediation settlement
agreement" or a mediation settlement that contains an offer and acceptance, a meeting of the
minds or any evidence of contract reduced to writing as agreed from mediation was produced
that would support the formation of a valid and enforceable contract involving Paul Knudson.
March 23, 2009 hearing claims:
1. Mr. Troupis: Very simply we believe that at mediation all the parties entered into a
binding settlement agreement. The Greifs' agreement with Vanderford was predicated on
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the existence of a prior agreement between Vanderford and Knudson that resolved the
Knudson's claims .. Transcript of Hearing of March 23, 2009 P 15 lines 19-24
2. Mr.Troupis: And if there's a problem between Vanderford and Knudson settlement that
that's an issue between them, and it would be handled in a separate breach of contract
action ... Id p16line 15-18
3. Mr. Troupis: .. .it would have arisen out of the failure to perform the mediation. I think
that the case law holds that once the parties have reached a full settlement that the issues
in this case are gone, that there may be new issues arising from the contract that was
entered, into at the mediation, .. Id p 17 lines 1-6
4. Mr. Parry: ... there was an agreement. And Justice Trout went through the terms when Mr.
Knudson was in the office..with us, and he agreed to it. His comment was, you know,
I've agreed to go along with it. I just want to make sure that Vanderford is made whole,
and so I agree. And there was an agreement. Id p 18 lines 7-13
5. Mr Parry: But this one was settled long before there was any disagreement, as I think the
e-mails which I attached ... There was no question about the agreement until, what, two
months after the settlement. So I believe that there was an agreed settlement that should
be enforced. Id p18lines 16-23
6. Mr. Parry: Paul had agreed to let Vanderford settle this lawsuit, and Paul...said that what
you agree to I'll accept, and that was the agreement. Id p 19 lines 8-10
7. Mr. Parry: ... there was an agreement between Vanderford and Mr. Paul Knudson, but
that was not something that was negotiated, and it was not predicated at the mediation,
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wasn't brought up. Mr. Knudson never brought it up. And he never, you know, made any
comments about it until two months later as --- Id P19 lines 11-17
8. The Court: And the agreement that existed between Vanderford and Mr. Knudson, there
are terms of that agreement that are sort of alluded to by Mr. Knudson in some of his
filings, and there are terms of that agreement that Vanderford attempts to describe, but it
would appear that they're not consistent. Is that fair? Id p191ines 18-24
9. Mr. Parry: They're clearly not consistent. And the ones that Mr. Knudson put in his
memorandum, I had never heard those before, paying the lawn fairies, etc., Id P 19 line
25 p 20 lines 1-3
10. Mr. Parry: Mr. Paul Knudson was in the room with us. He could have-if he had a
problem with that agreement, he could have brought it up. He did not. He just said I've
agreed to let Vanderford do the negotiations-actually he set that forth in his
memorandum-and that is what happened. Id p20 lines 6-11
11. Mr. Parry: Vanderford has held off from executing on the $604,000 judgment they have
to try and resolve this. And that was, you know, consideration ... Id p 20 lines 12-14
12. Paul Knudson: ... at the end of the day in mediation he says we're going to put down in
writing what this deal is. And I stepped forward, and I said, okay, let's go over the
details, and I was waved off and said, no, there's a framework for settlement. We don't
have time here. That will be taken care of outside of it. To say that I didn't object to or
didn't have any terms or didn't have any conditions and just agreed with some blanket
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thing is absolutely false. I've never given anybody my right to settle this lawsuit. Id p 21
lines 6-15
13. Paul Knudson: I don't have an agreement with anybody that we can present anywhere.
We've had discussions. That's what mediation is for. That's what eight years of'
discussions back and forth are for, what would it take to settle this. It's never been agreed
to. We do have a framework. It's very simple. If Vanderford wants to buyout my
I

position, they can. We will work that out, and they can go and do whatever they want.
They can give the sun, moon and stars to the Greifs. It's irrelevant to me. But I have
certain claims, and those claims-and until something settles them, I want to go to court.
I want my day in court. If they had a contract with me, would somebody please present
it? Id p21lines 16-25 p 22 lines 1-4
14. Paul Knudson: And discussions of settlement don't make a contract, and they don't
make a settlement and a conclusion. So I totally disagree. P22 lines 6-8
15. The Court: ... is it your position that uuless an agreement is in writing that there's no
contract that exists? Id P22 lines 10-12
16. Paul Knudson: It is my understanding that mediation was we could discuss anything and
everything, and that nothing would be binding until it was placed in writing, presented for
a time for our counsel to review it, and put in writing and given to you, the judge, in the
case ..... .It's got to be in writing, ... You have to agree to it in writing at the end of this
mediation. Id p 22 lines 13-25
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17. The Court: So the sort answer to my question is, yes, it has to be in writing. Mr.
Knudson: In mediation, absolutely. Id p 23 lines 2-4
Note: (18) Here the Court questions Paul about the "Explanation", making the errors in
interpretation, context and wrongly ascribing claims that are dealt with later in this
argument.

18. The Court: And then in your statement or I guess it's your explanation offailure to reach
agreement at mediation. It's the writing that you have filed on December 31, 2008. I'm
just going to quote to you some of your own words. "Vanderford was the driving force in
negotiating a settlement with Greifs on the basis that Vanderford had a prior agreement
with Paul to settle with Pau!' Paul was assured repeatedly that we have an agreement, so
Paul allowed Vanderford to continue as they saw fit. Although there were global
settlement negotiations held with Vanderford prior to mediation outlining the basis of the
settlement between Vanderford and Paul, Paul clearly and adamantly states that those
basis have not been satisfied and that Vanderford has specifically denounced and
repudiated any voluntary agreement with Paul." That language implies that you had an
agreement with them; they're just reneging on it. Mr. Knudson: I am telling you what my
understanding of Vanderford's position is. That's not my position. That's my
understanding of what they are presenting. That they come to town. They said, we want
to settle this, What does it take to do that? We had some discussions. They went away. Id
p23 lines 5-25, p24 lines 1-5
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19. The Court: Well, what do you mean when you say that Vanderford has specifically
denounced and repudiated any voluntary al,'feement with Paul? Paul: What's the date on
that document? Court: December 31, 2008 Paul: Okay. And right here is what
Vanderford sent me on 12/5 prior to that. The Court: That's not part of the record.
Paul: Well, that's the part that I have to go with with what they think that their agreement
is. Court: Okay. So they sent you-- Paul: This is what I'm referring to. Okay? Correct.
They sent me this. And they said, here's the agreement we have with you, PauL I'm like,
I can read it backwards slowly. It doesn't say a thing about what any discussion we had

with them. And it contradicts every discussion we had with them.

Id p24 lines 2-23

Note: (20) Here the Court questions Paul about the "Explanation", making the errors in
interpretation, context and wrongly ascribing claims that are dealt with later in this
argument.

20. The Court: What I'm trying to understanding here is in your own writing you seem to be
saying we had an agreement. Mr Knudson: No, I don't. ..... The Court: ... One is that
there was an agreement and here are the terms of it, ..... Mr Knudson: .... We have a
discussion one afternoon, what's it going to take to do this? And they are saying you have
it committed in stone. And I'm going where? What? I can't even tell you what these
things are. I've discussed these items. They said we've discussed absolutely none of the
above. You just said you would sign off and it's all good and would go away. I am saying
we are miles away. We don't have an agreement. I'm saying they claim we have an
agreement. I'm claiming show me one because this isn't it. The Court: Okay. Mr.
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Knudson: It doesn't have anything in it that we discussed. That's my problem. We don't
have an agreement. We're talking about what is this mythical agreement. It doesn't exist.
Id p241ines 24,25, p251ines 1-2, 19-20,25, p 26 lines 1-14.
21. The Court: So one of the things I'm hearing you say, though, is that I have-you have in
your mind that there were certain things that Vanderford had to do in order for you to
convey any rights you had in this lawsuit. Paul: Sure The Court: Is that right? Paul:
Sure. I have all-- The Court: And when they sent you a draft of the proposed agreement
in writing, that doesn't seem to reflect in your mind what you had agreed to. Paul:
Correct.. .. The Court: Well, I think you're telling the court, yes, I had an agreementPaul: No, I don't The Court: -- its just that what they're telling me in this proposed
document that's not it. Paul: I'm telling you that we have discussed things that we--in
order to come to an agreement we have got to resolve these things and come to an
agreement, put it in writing, and give it to the court, and that has not been done ..... we
have discussed the whole list of issues which I have put in there. And that's not
especially conclusive. There's tax issues. I don't know if those are in there. We have
discussed all kinds of things that need to be resolved to bring this to an end. And they are
out there. They've been talked about, and that is as far as they get. Id p 26 lines 19-25, p
27 lines 1-25, p 28 line I
22. Paul: .. They keep claiming that I have some--that Vanderford and Paul have this prior
release of claims against-that we have some prior contract. No contract exists. We have
had discussions about a lawsuit. I have put out what I think will have to happen. They've
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put out what they would like to do. We've never come to an agreement. We've never put
it in writing. We've never agreed to terms. We've never had a meeting of the minds. We
don't have a settlement for them to buy my position in life. We don't have one ...... We
have not moved forward and made an agreement to resolve this global settlement that
was proposed ... So this idea that there's this prior contract, it doesn't exist. And
negotiations and talking about the lawsuit isn't a contract. And they keep \ acting like it's a
done deal, you know, enforce this thing. I'm going, okay, enforce it. And that you can
enforce it and it's like what are you going to enforce? I can't give you a list that they
agreed to. They can't give me a list that I agreed to. There isn't one on paper anywhere
that anybody signed. We don't have it. We've got a bunch-I'm telling you there's a lot
of talk that's been done, but there is no contract out there that they keep referring to. It
doesn't exist. ... We're in this courtroom today because they're saying let's enforce a
contract, and I'm saying, show me one. I don't have one. I don't know what else to say. I
don't have one. If you asked me to perform something, I couldn't tell you what to
perform. I don't have one.

Id P 28 lines 24,25, p 29 lines 1-9, 14-15, 18-25, P 30 lines

1-5,9-14
23. Mr. Troupis: The Greifs relied upon the existence of an agreement at mediation between

Mr. Knudson and Vanderford, and Mr. Knudson was present at mediation and didn't
object to what he knew was going down, which was a global settlement between Greifs
and Vanderford based upon Paul's agreement with Vanderford. Id p31, lines 4-9
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24. The Court: I'm not sure ... what the terms of the agreement between Vanderford and the
Greifs was but I believe that there's at least a contingency at that depends upon getting a
settlement of the agreement between Knudson and Vanderford. Mr Massingil: That's
correct, Your Honor. Id p32 lines 4-9
25. Mr. Troupis: Well, if the court rules that we can enforce the settlement, then Mr.
Knudson's claims are gone. We will conclude our settlement with Vanderford ... So that
portion between the Greifs, Vanderford and State Farm is just dependent upon making
sure that we have eliminated-that the Knudson claims are, in fact, have been taken over
and eliminated by the Vanderford-Knudson settlement. Id p 32 lines 13-16,24,25, P 33
lines 1-3

26. Mr. Parry: Mr. Knudson agreed to settle or agreed to go along with a settlement that
Vanderford worked out. In my affidavit ... " After reading the terms and provisions of the
proposed settlement agreement to Mr. Knudson, Justice Trout asked Mr. Knudson
whether he would agree to the settlement agreement and that he agreed to be a party to it
if it worked for Vanderford as he had committed to settle his obligations to Vanderford
and repeated over and over again that quote, "Vanderford was the one who has lost
everything on this deal, and I only want to see that Vanderford gets what is fair." "Mr.
Knudson stated his agreement to go along with the settlement, agreeing to whatever
Vanderford wanted from Greifs. And at no time during that meeting-this is at the end
when we were together, that Vanderford and Mr. Paul Knudson-agreed to whatever
Vanderford wanted from the Greifs. At no time during that meeting did I hear Mr.
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Knudson object to any tenus or conditions of the settlement agreement betweenbefore--excuse me-JustiCe Trout. In fact, he expressed his frustration that under the
tenus of his voluntary agreement with Vanderford he really could not object to it." That
was the agreement, and that's the agreement that the Greifs are here to try and
enforce. It was the one before Trout. It was the one that came at the end of
mediation, and there was no question that at that time Mr. Paul Knudson said that
he agreed with it. Id p33 lines 19-25, p 34 lines 1-25, p 351ines 1-3 (emphasis added)

27. Mr. Parry: Now he raises his objection, ... send a draft copy so I can input...I will settle
with you. Okay that's the agreement we have ... we did send a proposed agreement to Mr.
Knudson. And over the course of time we realized that he didn't agree to it, emphatically
didn't agree to it. .. .I asked Mr. Knudson, okay, send me, send me what you want, tell
me what you think the tenus are, and he didn't respond. So there is an agreement to
settle. Vanderford has put forth their position. Paul has I guess you would say put forth
his position, certainly in that phone call and also in the document filed with the court. But
when I've tried to negotiate further I've gotten no response. So the point that I'm really
trying to make is Vanderford is willing to talk to Paul whenever he wants to sit down and
work out the tenus. Id p35 lines 7,9,1013,14,16-20, P 36 lines 8-19

28. Mr. Parry: And as he knows, the alternative was that Vanderford would foreclose on the
judgment. But there was an agreement-the judgment which he confessed b31ck in 2002.
But there was an agreement before JustiCe Trout wherein every party said we agree,
including Paul. Id p36 lines 20-25
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29. Mr. Knudson: ... They keep going back to this Justice Trout, there's this agreement that

Paul agrees with. Paul is willing to settle the lawsuit, has always been willing to settle
lawsuit, has been present at every occasion to work this thing out, contest it, go to trial,
settle it. I'm here. I represent myself, and I can speak for myself. Under a term of a,
quote, global settlement-and here's where I think some of the confusion comes in.
There's issues that have to do with this lawsuit. That's one thing. Vanderford and I have
other dealings in separate worlds. When he says that he wants a global-we discussed
settling all outstanding claims between us on all things in the lawsuit and things outside
ofthe lawsuit. Okay. So we're talking about a lot of other issues. Id p 37 lines 3-23
Note: (30) Here the Court questions Paul about the "Explanation", making the errors in
interpretation, context and wrongly ascribing claims that are dealt with later in this
argument.
30. The Court: It's Paul Knudson's explanation ... Tum to page 7. Mr. Knudson: Okay. The

Court: Now, it starts at the top of the page, details of the proposed global settlement
between Vanderford. And I understand that there were a lot of transactions that went on
between Vanderford and you that have nothing do with the Greifs- Mr. Knudson:
Correct. The Court: --or any of your dealings with the Greifs. But then you go through
and you list A through H, as I read it, to be terms of a global settlement that Vanderford
had to honor in order for you to convey your rights under this lawsuit, which you set forth
on page 9 of this document. Mr. Knudson: These are many of the items that I discussedyes, these are- they're not exclusive or inclusive or whatever you call it. The Court: You
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didn't say that in this document. You just kind of outlined this is what you should do.
Mr. Knudson: This document is at your request for me to explain what I said is clear as
mud. So I tried to say, look, Judge, here's the scope of everything we've talked about in
life. These are the things that have to be dealt with and resolved. This is the discussion,
and nothing has come of it. The Court: What I'm asking you is what you've set forth in
paragraphs A through H, pages 7 and 8 of this document, are those the items or terms that
you would like to see Vanderford comply with in order to convey the rights in this
lawsuit? Mr. Knudson: Those are some of them, yes. Id p 38 lines 4-25, p391ines 1-9.

31. The Court: Do you have others? Mr. Knudson: Yes, there are others like-- The Court:
Have you ever conveyed them to anybody? Mr. Knudson: Absolutely. We discussed
them at lunchtime, the tax consequences of all of this settlement issues. The Court: At
lunchtime today? Mr. Knudson: No. At lunchtime during mediation. Okay. The Court:
Okay. So there was this lunchtime discussion. Mr. Knudson: Absolutely. And for the
record, none of that--even though they admit that it's there, none of it is in their
document oftheir proposed settlement. So we're so far apart-worlds apart that there's-we discussed all kinds of stuff. The Court: If there were other terms that you expected to
be part of that agreement, why didn't you put them in this document? Mr. Knudson:
Because this is - you asked me why I don't feel like ... 1 have to tell you why I could
possibly think the way I do. Well, here's a whole pile of them. Okay? .... when we left that
mediatio~

we were told we are now-we have a global framework, we can put this in
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writing. And I said, okay, let's get to the details, and I was waved off and said we will do
that in our offices from home, and I said okay. Id p 39 lines 10-25, p40 lines 1-6, 10-17
32. The Court: Here's the problem. I'm trying to have you explain to me what you felt were
the terms that Vanderford had agreed to, and you never seem to answer my question. Mr.
Knudson: Because I'm telling you that we don't have an agreement. That's what-- The
Court: What I'm hearing you say is, Judge, you know, I don't have in my mind what
exactly I want to reach an agreement. Mr. Knudson: I do. I want him to be held
accountable. The Court: Why can't you convey it to me right now? Mr. Knudson: It's
real simple. I want to go to court in September. I want to have a jury trial over the 58
percent that the appeals court said. These guys would like to step in and buyout my
world and go settle with them? Well, make me an offer because we don't have one yet.
Id p 40 lines 21-25, p 41 lines 1-14
33. Mr. Knudson: If they want to do something to buy my position, they have to give me
some reason to do it. It's not my problem to go settle with them. I settled with them six
years ago. Id p 43 lines 16- 19

Consequently, mediation has failed to produce an offer and acceptance, a meeting of the minds
or any agreement reduced to writing and signed by the parties. The claim of mediation settlement
contract must fail because it lacks the required elements for the formation of a contract. In fact,
mediation failed. Every mediation settlement claim that is not included in a written, signed
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contract is not valid and enforceable. This includes ALL claims by every party, including
Vanderford and the Greifs.

Vanderford denies resolution of Paul's claims and admits that the premise and basis for
entering into a settlement with the Greifs is their claim of ability to execute on the Knudson
Judgment.
Greifs assert the claim that a "prior to mediation" agreement between Vanderford and
Knudson is the basis of Vanderford's ability to contract away Knudson's claims against Greifs.
The irony is that Vanderford is the party that is NOT claiming a "prior to mediation" settlement
agreement. Vanderford is very clear that no such prior agreement existed:
"Kenneth Knudson of Vanderford: "I will just make one clarification, and that is that the
premise and basis for our entering into a settlement with the Greifs was the fact that we
have the ability to execute on ajudgment against Mr. Paul Knudson and attach the items
that we need to affect the settlement. So I did believe that the two parties that I worked for
on accomplishing that settlement in the interim here, and if we can come to that settlement
we're going to proceed and make the settlement occur. And to the extent that we can or
cannot resolve Paul's claims, we may have to resolve it through an execution against the
judgment that we already have against him. So we do believe there is an end in sight one
way or the other." (Transcript from Dec. 1,2008 hearing p 14 lines 10-24). (emphasis
added)

Clearly, in both hearings, the ongoing debate revolves aronnd the many conflicting claims about
the negotiations between the parties. Mere negotiations as to the terms of an agreement to be
entered into does not constitute formation of a contract. The importance of reaching a meeting
of the minds is outlined in Corder v. Idaho Farmway, Inc 133 Idaho 353, 986 P.2d 1019 Idaho
App 1999 where:
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"The very essence of contract law is that there must be a meeting of the minds of
the parties for contract to be binding upon the parties"

Further, in Brothers v. Arave, 171,174 P.2d 202 Idaho 1946, the conditions of contract were
expressed as:
"In order to constitute a contract, there must be a distinct understanding common
to both parties, the minds of the parties must meet as to all of its terms, and, if any
portion of the proposed terms is unsettled and unprovided for, there is no
contract", and, "An offer to enter into a contractual relation must be so complete
that upon acceptance an agreement is formed which contains all of the terms
necessary to determine whether the contract has been performed or not" and
continuing, " An acceptance of an offer, to be effectual, must be identical with the
offer and unconditional, and must not modify or introduce any new terms into the
offer, and an acceptance which varies from the terms of the offer is a rejection of
the offer and is a counter proposition which must in turn be accepted by the
offeror, in order to constitute a binding contract."
Discussions "prior to mediation" fail to establish the elements of offer and acceptance or
meeting of the minds between Vanderford and Paul Knudson required to create a contract.
This leaves us with the need to resolve the Greif claims of "prior to mediation agreement" that
are also found by the Court.
District Court committed clear, manifest and substantial errors in analyzing "Paul's
Explanation of Failure to Reach Agreement at Mediation" to find "prior to mediation"
settlement agreement between Vanderford and Knudson.

So how did District Court find under "APPLICAnON OF LAW TO THE FACTS OF THIS
CASE" that:
"Vanderford claims that prior to mediation, they had entered into an agreement
with Paul Knudson that included an assigrunent of all Knudson's claims against
Greifs .......The terms of the agreement between Vanderford and Knudson are
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now disputed."? Memorandum Decision and Order Upon Greifs Motion to
Enforce Settlement Agreement & Dismiss Paul Knudson's Claims Pursuant to
1.R.C.P. 12(b)(6) of April 2, 2009 page 6
Greifs advanced ilie claim iliat Paul:
" .. .In his "Explanation," he admits that he had an agreement wiili Vanderford and
on the basis of iliat agreement allowed Vanderford to enter into a settlement with
Greifs for both Vanderford and Knudson. Paul Knudson's complaint is not iliat he
did not enter into a full settlement agreement, but that Vanderford breached the
agreement.(See pg. 2-3 of "Explanation" ... ) Defendants Richard 1. Greifand
Jody 1. Greifs' Memorandum in Support of Motion to Enforce Settlement and
Dismiss Paul Knudson's Claims Under Rule 12(b)(6), 1.R.C.P. page 3
District Court accepted Greifs' re-definition of "Explanation", re-wrote Paul's testimony and
projected similar erroneous out-of-context conclusions.

Court errs in not considering that document as a whole, in the context it was given.
Case law holds that,
" In construing a written instrument, court must consider it as a whole, and give
meaning to all provisions of the writing to the extent possible." Selkirk Seed Co.
v. State Ins Fund 135 Idaho 434,18 P.3d 956 Idaho 2000

The Court erroneously states:
"Therein, Knudson appears to state iliat the mediation proceeded upon ilie premise
that he and Vanderford had reached a separate settlement agreement and iliat
based upon that agreement he allowed Vanderford to negotiate settlement of not
only their claims, but also his claims, with the Greifs. Knudson asserts that
Vanderford later breached the agreement that he had with them". Memorandum
Decision and Order Upon Greifs Motion to Enforce Settlement Agreement &
Dismiss Paul Knudson's Claims Pursuant to 1.R.C.P. 12(b)(6) of April 2, 2009
page 2
The Paul Knudson "Explanation" document is about failure to reach agreement at mediation,
not about formation of and failure to perform a "prior to mediation" agreement. The Court seems

Appellant Paul Knudson's Brief

35

hesitant in its determination, "Therein, Knudson appears to state ... " This confusion is well
grounded, as we consider the other errors made analyzing the "Explanation".
Court errs in re-writing Vanderford claims, combining them with Paul's statements and
attributing the new writing of the Court to be Paul's words in direct opposition of Paul's
claims.
Court continues:
"Paul Knudson's words are:
Vanderford was the driving force in negotiating a settlement with Greifs, on the basis
that Vanderford had a prior agreement with Paul to settle with PauI...Paul was
assured repeatedly that 'we have an agreement', so Paul allowed Vanderford to
continuerat the mediation] as they saw fit .... although there were' global settlement
negotiations' held with Vanderford, PRIOR to mediation, outlining the basis of a
settlement between Vanderford and Paul. Paul clearly and adamantly states that
those basis have NOT been satisfied, and that Vanderford has specifically
denounced and repudiated any voluntary agreement with Paul. .. See pgs. 2 & 3 of
Knudson's Explanation of Failure to Reach Agreement, emphasis added."
(Memorandum Decision and Order Upon Greif's Motion to Enforce Settlement
Agreement & Dismiss Paul Knudson's Claims Pursuant to LR.C.P. 12(b)(6»)

Now, compare the Court's version above with what Paul actually wrote:
FIRST: As explained to Judge Ryan by Greifs, at mediation, Greifs had no contact with
Paul, made no negotiations with Paul and reached no agreements with Paul. Greifs efforts
were with Vanderford only. Obviously, Grdfs have NO claim that they have a settlement
agreement wit Paul. (emphasis added)
SECOND: As explained to Judge Ryan by Vanderford, at mediation, Vanderford was
the driving force in negotiating a settlement with Greifs, on the basis that Vanderford had
a prior agreement with Paul to settle with Paul. Vanderford referred to this as the
"negotiated global settlement discussions". They acknowledge that Paul asked several
times, in mediation, that Vanderford was negotiating based on an agreement with Paul.
Paul was assured repeatedly that "we have an agreement", so Paul allowed Vanderford to
continue as they saw fit. Vanderford has now stated to this court, that "we do not have to
fulfill the agreement with Paul because we have a stipulated judgment that we can
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foreclose on, therefore, Vanderford intends to settle with Greifs WITHOUT Pauls
agreement". Obviously, Vanderford has abandoned any pretext of an agreement to settle
with Paul. (emphasis added).
THIRD: Paul stated to Judge Ryan, in language that was "clear as mud", that Paul had
not reached an agreement with either party, although there were "global settlement
negotiations" held with Vanderford, PRIOR to mediation, outlining the basis of a
settlement between Vanderford and Paul. Paul clearly and adamantly states that those
basis have NOT been satisfied, and that Vanderford has specifically denounced and
repudiated any voluntary agreement with Paul by their unilateral stance that "we do
NOT have to abide by the terms of our agreement with Paul because we have a stipulated
judgment that we can foreclose." In English, Vanderford rej ects any Voluntary
Agreement to settle with Paul and will attempt to Force Paul to settle. Therefore, Paul
asserts, that NO VOLUNTARY AGREEMENT TO SETTLE HAS BEEN
REACHED AMONG ALL THE PARTIES. (emphasis added). See pgs. 2 & 3 of
Knudson's Explanation of Failure to Reach Agreement,

It is not allowed for the Court to re-write testimony to fit their theory ofthe case. This is clear,

substantial and manifest error that prejudiced Paul.
Court errs in quoting out-of-context of the document.
Court then quotes:
"On pages 4 & 5 and then again on pages 7, 8 & 9 of his "Explanation", Paul
Knudson attempts to set forth the specific details of his agreement with Vanderford and if
these terms were complied with, Paul Knudson agreed to "sell his assets to Vanderford,
including his lawsuit rights, and that would allow Vanderford to negotiate a binding
mediation settlement offer with Greifs". Court then opines that "Knudson claims that
Vanderford failed to comply with these terms".
Court fails to disclose that all of the details above are in answer to the statement:
"NOW, for the benefit of the Court, Paul will attempt to clear the mud: SO THE
QUESTION IS, WHAT IS THE PROPOSED AGREEMENT BETWEEN PAUL AND
VANDERFORD, that is a PRE-CONDITION to any settlement? Paul's conditions for
settlement are explicit, Paul will NEVER compromise the truth with ruck Greif et.al., and
that IF Vanderford can settle with Paul PRIOR to trial, REMOVING Paul as a party, it
will leave Vanderford to do as they wish. (Explanation, pages 3, 4)
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The context of all the details is "what is the PROPOSED agreement"? There is no claim of
"Paul Knudson attempts to set forth the specific details of his agreement with Vanderford ... " and
both Vanderford and Knudson deny any agreement. These are simply the terms and conditions
that Paul requires for an agreement. Vandeford rejected them and we all went to mediation.
Vanderford again rejected them at mediation "over lunch", even though they do acknowledge
agreeing to several of the terms (which they did not include in the "draft" agreement proposal of
12-5-2008). Vanderford does claim that an agreement was reached "over lunch", just not one
containing the terms that Paul requires. Paul denies any "over lunch" agreement.
These substantial errors by the Court prejudice Paul from getting a fair hearing in District
Court. It is these Court errors that are the basis of the Courts orders that are under appeal.
Continuing in the Memorandum Decision of April 2, 2009, the Court then reviews Greif
claims in light of the errors listed above, and adds the State Farm echo of Greif claims. But then
we get to a really interesting part. In contradiction to everything just claimed, Court then finds
that the alleged "prior to mediation" Vanderford settlement contract with Paul is nothing more
than Vanderford's claim of "over lunch at mediation" agreement. The Court states:
"Vanderford's response to Knudson "Explanation" was that they had previously agreed to
forego execution upon a judgment they had against Knudson in another case until this
case had resolved. Vanderford claims that at a lunch meeting between Knudson,
Vanderford's president and legal counsel "Vanderford affirmed to Mr. Knudson that
Vanderford would accept an assignment of all pledged assets from Mr. Knudson in
exchange for a full release of all debts, liabilities, or deficiencies due to Vanderford to
provide Mr. Knudson with a fresh start ... .In exchange, Mr. Knudson affirmed his
agreement to convey his interest in the Pines Townhomes LLC and the Pines and Quail
Cove properties, and join in the settlement Vanderford might reach with the Greifs, so
long as the settlement included a release of all claims the Greifs may claim against Mr.
Knudson." ..... Vanderford takes the position that the mediated settlement agreement
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must be enforced" (Memorandum Decision Upon Greifs Motion to Enforce Settlement
Agreement page 4)

This is the Vanderford claim of a settlement agreement over lunch at mediation. As more fully
explained in the Affidavit of Douglas J Parry"
"During the lunch break on October 14, 2008, ... Vanderford reaffirmed and
clarified Vanderford's agreement with Paul Knudson (hereinafter referred to as the
'PauiNanderford Voluntary Settlement" or "Voluntary Agreement') regarding settlement
of all claims in this action .... Vanderford would accept from Paul Knudson an assigument
of all pledged assets in exchange for a full release of all debts, liabilities, or deficiencies
due to Vanderford .... In exchange, Mr. Paul Knudson agreed to convey his interest in the
Pines ..... , and join in the settlement Vanderford might reach with the Greifs, so long as
the settlement included a release of all claims the Greifs may claim against Mr.
Knudson." (Affidavit of Douglas J Parry in support of Vanderfords Opposition to Paul
Knudson's Memo Claiming Failure to Reach an Agreement at Mediation p 3, 4)

Thus, the Court findings of fact in Memorandum Decision Upon Greif s Motion to
Enforce Settlement Agreement directly contradict the Courts "Application of Law to the Facts of
This Case" portion of the same Memorandum Decision Upon Greif s Motion to Enforce
Settlement Agreement. The Court is finding a "prior to mediation agreement" by offering as
evidence the Vanderford testimony that Vanderford claimed the formation of a contract "over
lunch" during mediation! After outlining the "facts" above, about Vanderford's "over lunch at
mediation" settlement, the Court then states as fact:
"Vanderford claims that prior to the mediation, they had entered into an agreement
with Paul Knudson that included an assignment of all Knudson's claims against
Greifs. This enabled them to negotiate the settlement with the Greifs." (Memo
Decision Upon Greifs Motion to Enforce Settlement Agreement page 6)
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Clearly, the Court errs in making such an application of erroneous "prior to mediation
agreement" facts. Vanderford makes no such claim. Vanderford has clearly stated that "that the
premise and basis for our entering into a settlement with the Greifs was the fact that we have the
ability to execute on a judgment against Mr. Paul Knudson and attach the items that we need to
affect the settlement.
Vanderford claims that they have an "over lunch at mediation" agreement and "Vanderford takes
the position that the mediated settlement agreement must be enforced". Id page 4. Note that
even the District Court, Vanderford and Greifs do not agree on their own claims.

Court is accurate in finding Paul's claims.
Court sums up Paul's claims simply and accurately,
"Paul Knudson replied, in oral argument, that it is his belief that no contract
existed between he and Vanderford and that there was no settlement agreement at
the mediation because these alleged agreements were not reduced to writing
signed by the parties." Id page 4, 5 (emphasis added)

Paul continues to assert that there is no contract with Vanderford either entered before or
after mediation. There has been no acceptance of offers and no meeting of the minds, and
nothing reduce to writing and signed. Mediation has failed to produce a settlement and Court
should schedule the re-trial on the issues. Paul further claims on appeal that:

Court errs in granting Greifs Motion to Enforce Settlement Agreement & Dismiss Paul
Knudson's Claims Pursuant I.R.c.P. 12(b)(6)
To rule under 12(b)(6), Court must accept as true the facts alleged, namely, that
"mediation has failed to produce settlement". This rule is clearly stated in:
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Motion to dismiss a complaint on ground of failure to state a claim upon which
relief can be granted admits truth of facts alleged, and all intendments and
inferences that reasonably may be drawn therefrom, and such will be considered in
light most favorable to the plaintiff. Walenta v. Mark Means Co., 87 Idaho 543,
394 P.2d 329 (1964), also
"For a complaint to be disrnissed under subdivision (6) of this rule on the ground
that the complaint fails to state a claim, it must appear beyond doubt that the
plaintiff can prove no set of facts in support of his claim which would entitle him
to relief; therefore where there were genuine issues of material fact presented, the
trial court was correct in not granting summary judgment. Ernst v. Hemenway &
Moser, Co., 120 Idaho 941, 821 P.2d 996 (Ct. App. 1991), modified 126 Idaho
980,895 P.2d 581 (1995)
Paul Knudson has argued that it is improper to rule under 12(b)(6) when all of the
genuine issues of material fact are in dispute and that on its face, if mediation failed to produce a
settlement is true, then mediation failed and the District Court is obligated to set date for jury
trial. It is clear error to rule otherwise.
Statute of frauds requires that all contracts concerning an interest in real property must be
reduced to writing.

This lawsuit is concerning the real property ownership interests in 37 rental real
properties. Also, any proposal to settle the other business transactions with Knudson involves
real property consisting of many building lots, acres of raw land, two model homes and water
rights. Only one small equipment loan is personal property. All contracts must be reduced to
writing to be enforceable under the statute of frauds.
This is clearly outlined in Garner v. Bartschi 139 Idaho 430, 435 80 P.3d 1031, 1036
(2003), Hemingway v. Gruener 106 Idaho 422, 679 P.2d 1140 (1984), Hoffman v. SV Co. Inc.
102 Idaho 187,628 P.2d 218 (1981) where the court has found:
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"The failure to comply with the statute of frauds renders the agreement
unenforceable both in an action at law for damages and in a suit in equity for
specific performance."
Also in McColm-Traska v. Baker 139 Idaho 948 951, 88 P.3d 767, 770 (2004)
" ....settlement agreements are contracts that must comply with statute of frauds in
order to be enforceable."

Finally, Paul claims on appeal that:

Court erred in dismissing Paul Knudson's lawsuit claims without a settlement agreement.

There is no precedence for depriving Paul Knudson of his lawsuit claims without a
settlement agreement. Because District Court erred in their findings of fact, they made orders to
dismiss that must be overturned on appeal.
There is nothing in the law that allows mediation to create a settlement in violation of the
rules of contract. In Suitts v First Security Bank ofIdaho 125 Idaho 27, 32, 867 P.2d 260, 265
(Ct. App. 1993) citing Wilson v. Bogert 81 Idaho 535, 542, 347 P.2d 341, 345 (1959), court
states:
"A settlement contract stands on the same footing as any other contract and
is governed by the same rules that are applicable to contracts generally"
It is in the interests of justice that the issues in this case be resolved by the jury. In fact,

the court states in Wackerli v. Martindale, 82 Idaho 400, 353 P.2d 782 (1960), that the
" ... primary object of law is to obtain a determination on the merits"
I agree.
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CONCLUSION

No valid and enforceable contract exists between Vanderford and Paul Knudson that requires
Paul Knudson to assign his lawsuit claims against Greifs to Vanderford. There has been no
settlement of Paul Knudson's lawsuit claims against Greifs. Paul Knudson has retained all of his
rights to a jury trial on the issues AS REMANDED BY THE SUPREME COURT OF THE
STATE OF IDAHO, Docket No. 31047/31163, Boise, March 2007 Term, 2007 Opinion No. 97
Filed: July 13, 2007 Stephen W. Kenyon, Clerk, therefore,
PAUL KNUDSON MOVES TIDS APPEALS COURT TO OVERTURN THE DISTRICT
COURTS'ORDERS OF:

A. April 2, 2009 Memorandum Decision and Order Upon Greifs Motion to Enforce
Settlement & Dismiss Paul Knudson's Claims Pursuant to LR.C.P. 12(b)(6), and
B. April 20, 2009 Order Granting Greifs' Motion to Enforce Settlement Agreement &
Dismiss Paul Knudson Claims Pursuant to LR.C.P. 12(b)(6), and to R
C. Remand this action to District Court with an order to set a date "For a new trial on those
matters determined by the jury, the trial to include jury instructions regarding fraudulent
conveyance, oral agreement, and breach of contract" as remanded by the Supreme Court
of the State of Idaho, Docket No. 31047/31163, Boise, March 2007 Term, 2007 Opinion
No. 97 Filed: July 13, 2007 Stephen W. Kenyon, Clerk., and to

D. Issue an injunction against all actions taken by any parties pursuant to prior orders
overturned, order the restoration of Paul Knudson to all his rights prior to said orders,
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and order the dismissal of order of attorneys fees against Paul Knudson for challenging
said dismissed orders in favor of Greifs.

DATED this 17tb day of February, 2010

Appellant Paul Knudson's Brief

44

CERTIFICATE OF SERVICE
I hereby certify that on the 17th day of February, 2010, I served the foregoing Paul
Knudson's APPELLANT BRIEF by mailing two true and correct copies thereof via first class
United States mail, postage prepaid, to each of the following:
Robert T. Wetherell
John M. Howell
BRASSEY, WETHERELL & CRAWFORD, L.L.P.
P.O. BOX 1009
BOISE, IDAHO 83701-1009
Douglas J. Parry
Jennie B. Garner
DORSEY & WHIrnEY LLP
136 South Main Street, Suite 1000
Salt Lake City, Utah 84101-1655
Jeffrey A. Thompson
Soo Y. Kang
Elarn & Burke, P.A.
251 East Front Street, Ste 300
P.O. Box 1539
Boise, Idaho 83701
R. Brad Masingill
27 W. Commercial Street
P. O. Box 467
Weiser, Idaho 83672
Christ T. Troupis
TROUPIS LAW OFFICE, PA
1299 E. Iron Eagle, Suite 130
PO Box 2408
Eagle, Idaho 83616

JatvI~

Paul Knudson, Pro Se- Appellant

Appellant Paul Knudson's Brief

45

